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[1] Apart from the last four respondents, who played no active part in these 

proceedings, all the other respondents were participants in a property syndication 

scheme controlled by claimant.  Some of them were the holding companies 

(Holdcos) while twenty others were the property owning companies (Propcos) in the 

scheme.  As it turned out the Holdcos were not directly involved.  Hence I shall refer 

to the twenty Propcos collectively as respondents.   

[1] Proceedings started in 2013 when claimant issued summonses in the Western 

Cape High Court against the respondents individually. Respondents thereupon filed 

both pleas and counterclaims. These actions were subsequently consolidated and 

on 27 February 2017 the parties entered into an agreement to refer their dispute to 
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arbitration.  Claimant’s claims against the respondents arise from money lent and 

advanced to them over the period from about October 2007 until about April 2009 

pursuant to money lending agreements that were entered into on 27 May 2008.  

These loans are secured by mortgage bonds registered over the properties of the 

respondents.  At this stage it is no longer in dispute that by virtue of the loan 

agreements, claimant lent  and advanced an aggregate amount of R12,861,528.46 

to the respondents, of which about R3,025,493.64 had been repaid.  That leaves a 

balance of around R9, 836,031.82 outstanding to the claimant, which constitutes the 

claim in convention. 

[2] On the face of it, claimant’s case in itself is therefore rather straightforward.  

What renders the matter far more intricate, particularly on the facts, are the 

numerous issues raised by the respondents both in defence and in their 

counterclaims.  These complexities will be better understood in the light of the 

background facts that I propose to set out in chronological sequence.  However, in 

doing so, I am mindful of the fact that the parties and most of their legal 

representatives have by now lived with this matter through all its hi-ways, bi-ways 

and detours for almost a decade and that their knowledge of the background is 

therefore significantly better than mine.  Hence I shall confine myself to facts 

required for a proper understanding of my reasoning underlying to this award.  By 

the same token I shall not refer to the evidence proffered by numerous witnesses on 

both sides unless it is strictly necessary to inform that reasoning. 

[3] The property syndications concerned were part of a much larger scheme 

involving about 77 models of the same kind that were launched by Mr Etienne 

Carstens and his wife Angela through the structure of companies in the Div-Vest 

Group (Div-Vest).  In broad terms, each syndicate operated in the following manner.  
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Members of the public invested in a Holdco which in turn invested in a Propco.  Div-

Vest initially held all the shares in the Propco with Mrs Angela Carstens as its sole 

director.  Her husband, so it appears being an unrehabilitated insolvent.  With the 

money invested in the Holdco by the public, Div-Vest acquired an immovable 

commercial property which it on-sold to Propco at a profit.  The Holdco would then 

advance the aggregate investments of the investors in that syndication to the Propco 

partly by way of a loan and partly for purposes of acquiring the majority shareholding 

- typically 85% - in the Propco while Div-Vest would retain the balance of say 15%.  

A somewhat peculiar feature of the scheme was that although Div-Vest parted with 

typically 85% of the shares in the Propcos to the Holdcos, Mrs Carstens remained 

the sole director of all the Propcos. 

[4] The investors in the Holdcos were given a choice between concluding “Capital 

Plan Agreements” or “Property Income Plan Agreements”.  Capital Plan Agreements 

envisaged the sale of the immovable property of the Propco (typically after five 

years) at a profit which would then be distributed as a dividend to the shareholders of 

the Holdco while Property Income Plan Agreements envisaged regular monthly 

payments to investors as a return on their investments.   By way of example, a 

typical Property Income Plan Agreement was introduced in the arbitration.  It is a 

tripartite agreement between Div-Vest (represented by Mrs Carstens), one of the 

Holdcos (also represented by Mrs Carstens) and the investor, Ms J M Appel.  Ms 

Appel’s only obligation in terms of the agreement is to lend an amount of R100, 

000.00 to the Holdco.  The Holdco undertook to purchase an immovable property in 

the name of a Propco and to acquire 85% of its shares.  The Holdco undertook to 

pay interest on the loan of R100, 000.00 at the rate of 10% per annum for the first 

year escalating by 8% for every year thereafter.  In this way Ms Appel was promised 
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R13, 605.00 per annum for the fifth year of her investment.  In the event of the 

immovable property held by the Propco being sold, the Holdco undertook to repay 

Ms Appel’s the capital amount of her loan “first before any other payments are 

made”. 

[5] In accordance with the scheme, Div-Vest stood to benefit in two ways.  First it 

would receive substantial profits on the sale of the property to the Propcos. In 

addition it would receive 15% of any capital gain when the property is sold.  In return 

for these benefits Div-Vest undertook to provide the syndicates with administration 

and management services at a nominal fee.  In addition it undertook to assist the 

Propcos with loans should they be unable to meet their commitments to investors 

and other creditors and to subordinate these loans in favour of the other creditors of 

the Propcos including the investors. 

[6] Claimant’s involvement started when it entered into an agreement with Div-

Vest on 28 September 2007 in terms whereof it acquired all its shares in all the 

Propcos for a purchase price of R32 million.  The agreement was closely linked to 

another one entered into on the same date between claimant and the shareholders 

of Div-Vest for the acquisition of all the shares in Div-Vest itself.  In fact, the first 

agreement was subject to the resolutive condition that it would lapse if the second 

agreement should become effective.  As it happened, the resolutive condition was 

never fulfilled in that the second agreement never came to fruition.  This non-

fulfilment however only became established as a fact in the beginning of 2009. 

[7] In the meantime and probably in anticipation of the second agreement coming  

into operation, claimant through companies in its group, took over all control of the 

administration, the management, the finances  and  all the  other affairs of the 

Propcos from about October 2007.  On 15 November 2007 Mrs Carstens resigned 
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as the director of the Propcos and Messrs Jurie Wessels and Albertus van Zyl (to 

whom I shall henceforth refer without the “Messrs”, simply for the sake of brevity and 

certainly without any intent at disrespect) were formally appointed as directors of all 

these companies in her stead with effect from 16 November 2007.  It is common 

cause that although Wessels and Van Zyl were not shareholders in claimant – since 

its shares were all held by members of the public – they were at all times directors of 

this company.  Moreover they were major shareholders in and directors in most – if 

not all – the companies in the City Capital Group, including City Capital Property 

Investments (Pty) Ltd and City Capital Investments (Pty) Ltd , two companies to 

which I shall soon  return.  The exact nature and extent of the interest held by these 

two gentlemen in the group is not entirely clear.  But when Mr van Zyl was called to 

testify on behalf of the claimant, he indicated that with the eventual demise of the 

claimant and other members  of the  group in May 2009 his personal loss was R26 

million. 

[8] Mr van Zyl further testified that soon after claimant took control of the Propcos, 

he realised two things.  First that the financial records of the Propcos were in 

disarray.  So for instance there were no annual financial statements available while 

the payment of VAT and other taxes were in arrears.  Secondly he realised that in 

most instances the syndications were not sustainable in the long run.   The main 

reason for this, so he explained, was because the escalating return on the 

investments that was promised to  investors in the Holdcos bore no relation 

whatsoever to the rental income of the Propcos, which in turn constituted the sole 

source of income of the Holdcos.  Another reason was that no provision was made 

for the costs of administration and financing.   

[9] According to Mr van Zyl he appreciated that there were several alternative 
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ways to resolve the financial problems of the Propcos.  One would be to maintain the 

scheme but to reduce the pay outs to investors.  Another would be to sell the 

property of the Propcos and to divide the proceeds amongst the members.  He also 

realised, so Mr van Zyl testified, that the ultimate solution would only be decided 

upon in consultation with the investors as majority shareholders in the Propcos.  

However, so Mr van Zyl said, his view was that meaningful consultation with the 

investors required a properly prepared annual financial statement of the Propco 

involved.  In consequence he appointed Mr Willie Viviers, a chartered accountant 

and former partner in Price Waterhouse Cooper, to prepare these financial 

statements.  This exercise however took time.  In fact it took much longer than Mr 

van Zyl anticipated. 

[10] In the interim the Holdcos had to pay the investors what they were promised.  

Mr van Zyl’s fear was, so he said, that if the Holdco should fail to do so, one of the 

investors would probably decide to liquidate the Propco – via the Holdco – which 

would result in a “fire sale” of the property.  Because the income derived from the 

rental of the properties were insufficient, in most cases, to cover the interest due to 

the investors Van Zyl and Wessels decided that claimant should lend the money to 

the Propcos.  That is how the loan agreements, which constitute the foundation of 

the claimant’s claim, came into existence. 

[11] But the proceeds of the loans were not only required to pay the interest to the 

investors.  They were also necessary to pay the administrative and management 

fees that Van Zyl and Wessels incurred as directors on behalf of the Propcos.  The 

Propcos’ liability for these expenses arose from two agreements between the 

Propcos and City Capital, both under the directorship of Wessels and Van Zyl that 

were both entered into on 12 March 2008.  The first was an agreement between the 
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Propcos and Capital Investment Properties (Pty) Ltd referred to as the property 

management agreements and the second between the Propcos and Capital 

Investments (Pty) Ltd, referred to as the financial and secretarial administration 

agreements.  In terms of the first agreement the service provider undertook to 

administer the Propcos’ properties – including rental collection, the conclusion of 

leases, and so forth – for a fee calculated as 3.5% of the monthly rental of the 

property.  In terms of the second agreement the service provider undertook the 

financial record keeping of the Propcos – including the administration of its bank 

account, the preparation of annual financial statements, payment of creditors, and so 

forth at a flat rate which varies between Propcos, from R5, 000.00 to R15, 000.00 

per month.  In both instances the agreements were backdated to 1 October 2007. 

[12] On the face of it, the fees, particularly in terms of the second agreement 

appeared to be exceptionally high when compared to the total income of the Propcos 

involved.  In the case of the first respondent, Versatex Trading, for instance, the 

property involved consisted of one office in a building.  The rental for this office was 

R114, 000.00 per annum while the administration costs amounted to R86, 000.00 

per year.  Rather unsurprisingly, Mr Viviers who was also called to testify on behalf 

of the claimants, conceded that “seen in isolation” from the perspective of the 

investors in the Holdco of Versatex, this made no commercial sense at all.  At the 

same time Mr Viviers conceded that from the perspective of Capital Investments 

(Pty) Ltd it was quite a lucrative business in that the administration fees for all the 

Propcos amounted to about R12 million over less than two years.  The explanation 

advanced by both Mr Viviers and Mr van Zyl in evidence for these high fees was that 

it included remuneration for rendering the books of the Holdcos and Propcos in 

proper order 
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[13] The first loan agreement, as we know, was concluded on 28 May 2008.  In 

entering into this agreement claimant was represented by Wessels while the 

Propcos, including respondents, were all represented by Van Zyl.  As we also know 

by now, they might as well have swapped roles because both of them were directors 

of all the companies involved.  By way of a preamble the agreement explained that: 

     (a)claimant had been lending money to the Propcos since 1 October 2007; 

    (b) the Propcos needed further bridging finance pending a decision at a general 

meeting or shareholders whether or not to sell its property; 

    (c) these general meetings were expected to be held by July 2008; and 

    (d)the claimant was prepared to make further loans to the Propcos on a regular 

basis subject to the terms and conditions set out in the agreement.   

[14] Included amongst these terms and conditions was the provision that the loan 

would be for an indefinite period; that interest would be paid on the amount of the 

loan at a rate equal to prime rate charged by the banks and that a mortgage bond be 

registered over the properties of the Propcos as security for the payment of the loan.  

As we know, these bonds were registered in due course. 

[15] Somewhat out of context, but closely connected to the money lending 

agreement, are the first and second addenda to this agreement which were entered 

into on 2 March 2009 and 22 April 2009, respectively.  The first addendum provided 

for the registration of further mortgage bonds over the properties of the Propcos in 

favour of the claimant, with the Propcos to pay the costs of registration.  The 

preamble of this addendum explained why this was found to be necessary in the 

following way: 

“WHEREAS the borrowers and the lender have entered into a written moneylending 
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contract dated 27 May 2008 (hereinafter referred to as ‘the contract’); 

AND WHEREAS offers to purchase the immovable properties currently being owned 

by the borrowers that were mentioned in the preamble of the contract did not 

materialise and the borrowers continue to require bridging finance to fund any 

shortage that have been occurring and that will in the near future be occurring in 

respect of these business income streams;  

AND WHEREAS the directors of the borrowers intend to call annual general 

meetings to be held by the borrowers before the end of May 2009 where their entire 

businesses will be discussed and the futures thereof be decided upon; 

AND WHEREAS since 1 October 2007 the lender has been lending money to the 

borrowers who have been borrowing such money from the lender; 

AND WHEREAS the lender lent money on a regular basis to the borrowers who 

borrowed such money on a regular basis; 

AND WHEREAS the loans provided by the lender to the borrowers in terms of the 

contract have exceeded the values of the covering mortgage bonds that were to be 

registered over each of the immovable properties … 

AND WHEREAS the parties wish to add an addendum to the contract to provide for 

the registration of further covering mortgage bonds in favour of the lender to provide 

additional security to the lender for the repayment of loans made to the borrowers in 

terms of the contract.” 

[16] The second addendum was of lesser import.  It only provided that “as from 

1 April 2009, interest on the outstanding balances of the loans would become 

payable monthly in advance before the 7th day of each month”.   

[17] Members of the public who invested in the Holdcos and who held 85% of the 
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shares of the Propcos through the Holdcos were not informed of the management 

and the administration contracts that were entered into in March 2008.  Nor were 

they informed of the money lending agreements that were entered into in May 2008 

or the subsequent addenda to that agreement.  The elaborate preambles therefore 

appear to have been solely for the benefit of Wessels and van Zyl themselves.  

Finally the shareholders in the Holdcos were also blissfully unaware of the mortgage 

bonds that were registered in favour of claimant over the properties of the Propcos. 

[18] In this regard respondents relied on the evidence of Dr Dawid Ferreira who 

later became a director of 33 of the Propcos, including all the respondents in this 

case.  At the time when claimant took over from Div-Vest he was already an investor 

in 7 of the syndications.  Dr Ferreira testified that the takeover came to his 

knowledge for the first time in December 2007 through a circular sent by Mr Wessels 

to investors.  In the circular investors were informed that claimant had taken over 

control of the Propcos from Div-Vest.  They were also told that the financial records 

of the Propcos were being brought up to date.  As to the costs of this exercise the 

circular stated: 

“We are asking a little patience and can assure you that we are using all available 

resources to get the information correct.  We can also assure you that our 

management company is carrying the additional costs of this investigation and not 

the company in which you are an investor.” 

[19] This last statement is hardly to be reconciled with the explanation by Mr 

Viviers and Mr van Zyl who ascribed the high costs of administration provided for in 

the management agreements to the exercise of bringing the financial records of the 

Propcos up to date.  Of these management and moneylending agreements, so Dr 

Ferreira testified, he only became aware much later.  Although there were circulars 
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by Mr Wessels to investors in September 2008, these circulars made no reference to 

either the management or the moneylending agreements that were entered into on 

behalf of the Propcos.  Neither did the circulars refer to the fact that the mortgage 

bonds had been registered over the properties of the Propcos.  Had he been told of 

this, so Dr Ferreira testified, he would have put a stop to it immediately.  He would 

have done so, Dr Ferreira said, because he would have realised that the Propcos 

were borrowing money against bonds – which would thus be a first charge against a 

property – to pay off administration fees that he regarded as exorbitant and to pay 

interest to investors which effectively meant that investors were receiving payments 

under the guise of interest, from their own capital. 

[20] On 22 October 2008 Dr Ferreira received a further letter from Mr Wessels 

informing him of a meeting of the shareholders in a Propco called Midnight Storm 

(Pty) Ltd, in which Dr Ferreira an indirect shareholder, which meeting was scheduled 

for 13 November 2008.  According to the letter the purpose of the meeting was to 

discuss the sale of the Propco’s property called Titan House in Stellenbosch 

because an offer had been received for that property in an amount of R3 million.  

The letter advised that the Propco was running at a loss and had already built up a 

debt of R185, 000.00.  

[21] At the meeting of 13 November 2008, so Dr Ferreira testified, the 

shareholders indicated their dissatisfaction with the management by the claimant 

and with the actions of Wessels and Van Zyl as directors of the Propco. In 

consequence they voted against the sale of the property.  Both Wessels and Van Zyl 

then resigned as directors of Midnight Storm and Dr Ferreira was elected as director 

in their stead.  The first thing he did in that capacity, so Dr Ferreira said, was to 

cancel the management and administration contracts with the two companies in the 
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Capital Investment Group.  He did so because at that stage the rental income of the 

property amounted to about R30,000.00 per month while the costs of administration 

was R15,000.00, i.e. nearly 50% of the total income of the Propco.  He then entered 

into a management contract, on behalf of Midnight Storm, with a professional 

property management company called Broll for a fee equal to 3% of the rental 

income.  The second thing he did, so Dr Ferreira said, was to call a meeting of the 

shareholders in the Holdco and explained to them that the rental income was 

insufficient to cover the interest promised to them in terms of the investment 

contracts.  The investors thereupon agreed to accept such reduced interest as could 

be paid from the rental income of the company.  In that way the Propco survived 

without further borrowing until such time as the building could be sold some years 

later at a substantial profit. 

[22] But the crunch really came, so it seems, at a meeting of shareholders of 

Holdcos and Propcos where Wessels and Van Zyl were present at a restaurant in 

Durbanville, called D’Aria on 25 February 2009.  According to the minutes of that 

meeting the shareholders wanted to know, inter alia: who appointed Van Zyl and 

Wessels as directors of the Propcos; who authorised them to enter into the loan 

agreements on behalf of the Propcos and to registered bonds over their properties; 

why the fees charged for management was so high; why shareholders were not 

informed “until now” that these things were happening; and so forth.  In short it was 

clear that the shareholders were not happy.  Although Wessels and Van Zyl tried to 

answer the shareholders’ questions as best they could it was clear that the 

relationship between claimant and the Propcos was not to endure for much longer; 

that the shareholders “wanted out”. 

[23] In the same vein there was an application in March 2009 by Mrs Aletta 
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Mostert, essentially for an order removing Wessels and Van Zyl as directors of the 

Propco in which Mrs Mostert was a shareholder.  Eventually the matter was settled 

in terms of an agreement which provided for an annual meeting of that particular 

syndication company to be held as soon as practically possible.  Following this case 

annual general meetings were held in numerous other syndication companies where 

Wessels and Van Zyl did not make themselves available for re-election as directors 

of the companies. 

[24] According to Mr Viviers’ evidence, claimant started to demand repayment of 

the loans from the Propcos during about March and April 2009.  This happened, so 

Mr Viviers testified, because Van Zyl and Wessels decided that if the Propcos no 

longer wanted them as directors, they had to repay the loans to claimant.  That 

evidence is borne out by letters of demand for repayment to which Mr Viviers was 

referred. 

[25] As I see it, the conclusion is justified that the reluctance on the part of Wessels 

and Van Zyl, as the sole directors, to dispose of the properties of the Propcos 

resulted from their prime overall motivation in taking over the Div-Vest syndicates.  

As explained by Mr Van Zyl in evidence, that motive was to incorporate the 

properties of the Propco in the portfolio of the City Capital Group.  Unlike the Div-

Vest scheme, where the syndicated properties were registered in the names of 

separate companies, the City Capital scheme was to put all its syndicated properties 

under one umbrella.  The advantage of the latter type of  scheme  over the former, 

so Mr van Zyl explained, is the following: 

“If you have say four tenants in a building [and] one of those tenants had to move out 

you could have a situation where you have 25% reduction in your income and it is 

more desirable to have a bigger property fund where the risk is spread over more 
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properties and more tenants so that makes the investment less volatile for investors.  

So for us the attraction was to actually build out the fund…so you can possibly 

attract more capital and eventually if you have the right size fund you can list it and 

you can create liquidity which is the other thing that is sorely lacking in private 

property funds…  I think as businessmen the bigger the better.  Let’s grow this fund 

and potentially eventually list it on the JSE.” 

[26] The way in which the incorporation of the Div-Vest syndicate into that of City 

Capital could be attained, so Mr van Zyl envisaged, was through one of two 

mechanisms.  The one was to do a share swap deal where investors would swap 

their shares in Holdcos for those of a company in the City Capital Group. The other 

was for City Capital to buy the properties from the Propcos and seek to persuade 

investors to reinvest the proceeds of the sales in the City Capital syndicate.  But 

obviously essential for both these alternatives was that the Propcos would not 

dispose of the properties either by way of a sale to outsiders or through a process of 

liquidation.  

[27] The argument on behalf of the claimant was however that despite this clear 

motivation, the evidence of Mr Viviers indicated that attempts were made to sell the 

properties but that these attempts were unsuccessful because of a slump in the 

property market.  However, that is not my understanding of Mr Viviers evidence.  As I 

understood him, his focus was mainly on one of two situations.  The one was where 

City Capital was the potential buyer and the investors in the Propcos refused to sell 

because of what they perceived to be a conflict of interest.  The other situation was 

an attempt to on-sell the whole of the Div-Vest syndication, which proved to be 

unsuccessful.   

[28] But be that as it may, according to Mr van Zyl’s evidence the sub-prime 
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mortgage crisis only hit the South African property market towards the end of 2008 

and before that happened “it was very much a seller’s market”.  This evidence was in 

line with the views of respondents’ witness, Mr Scholtz and it also accords with the 

Public Investment Corporation (PIC) transaction where PIC bought 22 of the 

syndicated properties at prices which were accepted at general meetings of 

shareholders of the Propcos involved. This transaction was only cancelled by Div-

Vest at the behest of claimant in September 2007. 

[29] Against this background I now turn to the defences raised by the respondents 

in their plea and counterclaim.  As I have indicated by way of introduction, the 

defences so raised were manifold.  But eventually respondents’ counsel focussed 

their argument on three of these only, namely: 

(a) Wessels and Van Zyl had an interest in the money lending transaction which 

they failed to declare in terms of sections 234 to 239 of the 1973 Companies Act, 61 

of 1973 read with articles 66 and 74 of the Articles of Association of the Propcos 

which rendered the money lending agreements void. 

(b) The agreements concluded on behalf of the Propcos by Wessels and Van Zyl 

were contra bonos mores -and hence invalid in common law- on grounds of illegality. 

(c) The claimant’s right to recover the amounts loaned to the Propcos had 

become prescribed. 

CONFLICT OF INTEREST DEFENCE 

[30] As to the defence in (a), section 234 of the old Companies Act-which still finds 

application in this case- requires that “a director of a company who is in any way, 

whether directly or indirectly, materially interested in a contract…which is to be 

entered into by the company…shall declare his interest and full particulars thereof as 
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provided for in this Act”.  Section 234(3) (a) provides for a general notice in writing 

given to the other directors of the company.  But whatever the form of the notice, 

section 239 requires that “it shall be recorded in the minutes of the meeting of 

directors in which the declaration is made”. 

[31] Article 74 of the Articles of Association, which appears to be the  most 

pertinent one, provides in relevant part: 

“Subject to the provisions of sections 234 to 241 inclusive, of the Act, a director shall 

not vote in respect of any contract or proposed contract with the company in which 

he is interested…and if he does so vote his vote shall not be counted.” 

[32] It appears that Wessels and Van Zyl have both made general declarations of 

interest with regard to City Capital as contemplated in section 234(3)(a), but that 

these notices were never minuted as required by section 239.  In view of the fact that 

these two gentlemen were the only directors of the Propcos it appears that a 

declaration of which the publication was confined to the directors of these companies 

was hardly worth the paper it was written on.  It only meant that Mr van Zyl declared 

his interest to Mr Wessels and visa-versa, of which they obviously knew.  The crucial 

requirement was therefore in the minuting, which had never been complied with.  

Claimant’s first argument was however that Wessels and Van Zyl had no interest in 

the money lending transactions, as envisaged by section 234, because they were 

not shareholders of the claimant.  As I see it, however, there are at least two 

answers to this argument. 

[33] The one is that section 234 does not require a relationship of that kind with the 

other party to the contract.  The directorship of both parties to a contract 

presupposes a fiduciary relationship in respect of both which in my view creates a 
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clear potential for a conflict of interest. The other is that Wessels and Van Zyl had an 

obvious interest in the administration and management agreements that were 

concluded in March 2008.  Since the Propcos’ ability to pay the fees under these 

contracts were entirely dependent on the money lending agreements, the two 

directors had at least an indirect interest in the conclusion of the latter. 

[34] The next question is, however: What is the effect of non-compliance on the 

validity of the offending contracts?  Respondents contention was that they were void.  

This much appears in particular, so they argued, from article 74 which has the effect 

that in a situation of this kind the votes of both directors in favour of the offending 

contract has to be ignored.  The inevitable consequence of no one voting in favour of 

the contract, so the argument concluded, is that the contract was void.  But as 

attractive as this argument may sound in logic, it would mean that the innocent party 

could not enforce the contract even if it proved to be in its favour.  The most likely 

conclusion therefore seems to be that the Legislature intended the offending contract 

not to be void ab initio, but voidable at the behest of the innocent party. 

[35] This conclusion is borne out by the decision of the House of Lords in Hely-

Hutchinson v Brayhead Ltd [1967] 3 All ER 98 (HL) where it was said at 103: 

“It seems to me that when a director fails to disclose his interest, the effect is the 

same as non-disclosure in contracts uberrimae fidei… Non-disclosure does not 

render the contract void or a nullity. It renders the contract voidable at the instance of 

the company and makes the director accountable for any secret profit which he has 

made.” 

[36] Article 74 is silent on what the effect of non-compliance is on the validity of the 

offending contract.  A similar situation arose in Hely-Hutchinson where the article 
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which had been breach, article 99, also made no reference to the consequences of 

non-compliances.  The House of Lords held, however, that, since article 99 was 

rendered subject to the provisions of the Companies Act, the consequences of non-

compliance must be the same as failure to comply with the Act itself.  In the 

circumstances, with article 74 also being rendered subject to sections 234 and 239 

of the 1973 Companies Act, it appears to me that the consequences of non-

compliance will be the same, namely, that the contract is voidable and not void. 

[37] The next question arising is this: Since the moneylending agreements are not 

void but voidable can they still be avoided by the Propcos so many years after their 

conclusion?  I believe the question is again answered in Hely-Hutchinson at 109 

where Lord Pearson is reported to have said that, although the company has a 

choice to affirm or avoid the contract in circumstances of this kind, the right to 

avoidance is lost if such time elapses as to prevent rescission, which  was  held to  

happened in that case. In casu, I think, the inevitable conclusion must be the same.  

Apart from the fact that more than ten years had elapsed since the conclusion of the 

contracts, it appears that the existence of the contracts have in fact been confirmed 

by those who succeeded Van Zyl and Wessels as directors after 2009.  It is true that 

these successors as directors had probably been motivated by their own selfish 

interests which were likewise in conflict with those of the Propcos.  But it is equally 

apparent in my view that this conflict cannot be held against the claimant.  In 

consequence I find that the respondents’ first line of defence, based on their 

directors’ conflict of interest cannot be sustained. 

ILLEGALITY 

[38] This brings me to the respondents’ second line of defence which rests on the 

proposition that the enforcement of the moneylending agreements relied upon by the 



19 

 

claimant, were illegal for being contra bonos mores or in conflict with public policy.  

The legal background to the proposition is an interesting one.  It started with Bank of 

Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) where Joubert JA, 

writing for the majority, rather dramatically, waived the equitable  doctrine  of the  

exceptio doli generalis farewell with “requiescat in pace” (at 607B).  In the minority 

judgment in Bank of Lisbon Jansen JA, however, indicated that the defence of public 

policy may be cast in the same role that had formerly been performed by the 

exceptio doli, which was to transport abstract values of fairness and equity into our 

contract law. This could be done, so Jansen JA proposed, by acceptance of the 

notion that the enforcement of “a grossly unreasonable contract may in appropriate 

circumstances be considered as against public policy or boni mores”. 

[39] The seed planted by Jansen JA grew to fruition a mere six months later in 

Sasfin v Beukes 1989 (1) SA 1 (A).  As in most cases where the boundaries of the 

law are moved forward, the facts in Sasfin cried out for an extension of the law.  Dr 

Beukes was a specialist anaesthetist who borrowed money from Sasfin.  As security 

for the loan, he signed a deed of cession in favour of Sasfin.  In terms of the deed of 

cession he effectively placed Sasfin in control of all his professional earnings.  As a 

result, Dr Beukes could effectively be deprived of his whole income and the means 

of support for himself and his family.  To that extent he was, as Smalberger JA put it 

in his majority judgment, “virtually relegated to a slave working for the benefit of 

Sasfin” (see 13H). 

[40] These provisions in the deed of cession, the majority of the court decided, 

were so unreasonable that the enforcement would be contrary to public policy thus 

rendering the cession invalid and unenforceable.  However, in formulating the 

reasons for the judgment Smalberger JA expressed inter alia the following 
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reservation: 

“No court should therefore shrink from the duty of declaring a contract contrary to 

public policy when the occasion so demands.  The power to declare contracts 

contrary to public policy should, however, be exercised sparingly and only in the 

clearest of cases, lest uncertainty as to the validity of contracts result from an 

arbitrary and indiscriminate use of the power.  One must be careful not to conclude 

that a contract is contrary to public policy merely because its terms (or some of 

them) offend one’s individual sense of propriety and fairness…” 

[41] But the clear warnings sounded by Smalberger JA were not always heeded by 

the High Courts.  Thus the Supreme Court of Appeal had to pull in the reigns on a 

number of occasions, starting with Brisley v Drotsky 2002 (4) SA 1 SCA paras 11-34.  

(See also South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA); 

Bredenkamp v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA); Maphango v 

Aengus Lifestyle Properties 2011 (5) SA 19 (SCA)). 

[42] In Barkhuizen v Napier 2007 (5) SA 323 (CC) (para 82) Ngcobo J, writing for 

the majority, essentially confirmed the views expressed by the SCA to the effect that 

the courts are not permitted to interfere with contractual provisions or to enforce 

those provisions on the basis that they offend the individual judge’s sense of what is 

appropriate and fair, essentially because this would offend against the principle of 

pacta sunt servanda.  With regard to this principle he said the following (at para 87): 

“Pacta sunt servanda is a profoundly moral principle on which the coherence of any 

society relies.  It is also a universally recognised legal principle.  But the general rule 

that agreements must be honoured cannot apply to immoral agreements which 

violate public policy.  …  Courts have recognised this and our Constitution re-
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enforces it.  Furthermore, the application of pacta sunt servanda often raises 

the question whether a purported agreement or pact is indeed a real one, in 

other words whether true consensus was reached.  Therefore the relevance of 

power imbalances between contracting parties and the question whether true 

consensus could for that matter ever be reached, have often been 

emphasised.” (My emphasis) 

[43] In the same vein the German Constitutional Court (BVerf GE 89,214-236) 

found the enforcement of a particularly burdensome contract against public policy 

because, so the court held: 

“Where one of the parties [to a contract] dominates to such an extent that he or she 

can, for all practical purposes, unilaterally determine the content of the agreement, 

the autonomy of the other party is replaced by a state of heteronomy.” 

[44] In casu the situation was unique in that those with a real interest in the 

Propcos, who held 85% of its shares, literally had no say whatsoever in the 

management and control of their company.  That control rested exclusively in the 

hands of Wessels and Van Zyl who held only 15% of the shares indirectly through 

the claimant.  For that very reason, these two directors were  in my view placed in a 

special relationship of trust vis-à-vis those shareholders to act in their interests. 

[45] As it happened, however, these directors acted in a way that directly offended 

against that  very duty of trust.  Although they almost cynically declared their interest 

in form to each other, they were in substance acting against the interest of their 

virtually powerless wards.  When Mr Van Zyl said that they always intended to act in 

the interest of the Propcos he should obviously have added a rider to that statement 

to the effect that they  always did so, unless that interest came into conflict with the 
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interests of the claimant or some other company in the City Capital Group, in which 

event they had no  regard to that interest at all. 

[46] That happened right from the start of the relationship between the directors 

and the shareholders.  When the directors took over control of the Propcos  from 

Div-Vest, so it seems to me, at least on the face  and administration on favourable 

terms and to afford the Propcos loans on a basis which rendered them subordinated 

to the investors’ interests.  Independent directors would, in my view at least have 

considered the prospect of enforcing these contracts against Div-Vest.  But Wessels 

and Van Zyl did the exact opposite.  They let Div-Vest off the hook and entered into 

administration and management contracts with companies in which they held a 

majority interest,  And they did so on rates which on the face of it appears to be 

exorbitant.  The reason for these high fees, so Mr Van Zyl explained, was that it 

included remuneration for bringing the books of the Propcos in proper order.  But this 

answer raises problems of its own.  The one is  that they never told the shareholders 

of these contracts for more than a year.  Mr Van Zyl’s answer as to why they did not, 

was that they did not want to go to shareholders until the books of the Propcos were 

in proper order.  But again the answer raises a number of difficulties.  First, it is 

difficult to understand why they needed to get to the books in order to tell the 

shareholders that their syndicates were conducted at a substantial loss – to which 

the management and administration contracts made a substantial  contribution.  In 

addition it took at least eighteen months to bring the books in order during which time 

not a word was said to shareholders about the contracts or the loan agreements 

which were entered into, inter alia, to pay the management fees. 

[47] Moreover and  despite the claimant’s arguments to the contrary , I agree with 

the proposition on behalf of the respondents that, if anything, the claimant had a 
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more immediate and direct interest in the composition of the books than the Propcos 

because of the due diligence study contemplated in clause 8 of the purchase 

contract between Div-Vest and claimant.  This also appears to  reflect the views held 

by Wessels and Van Zyl at an earlier stage when they told the investors in a circular 

that these costs of bringing the books up to date, were not for their account but 

would be paid by the claimant.  Another feature of these management and 

administration contracts which seems to militate against the interests of the investors 

is that they were backdated for more than five months. 

[48] Then came the moneylending agreements where again there was no real 

consensus in that Messrs Wessels and Van Zyl contracted with themselves on 

behalf of both parties.  On the one hand they were acting on behalf of the claimant.  

But they also purported to act in the interests of the Propcos. In the end  they 

concluded contracts which were virtually exclusively in the interest of the  former. 

That seems to be the inherent danger when one contracts with oneself.  This in my 

view is the very situation which the German Constitutional Court described as one 

where “for all practical purposes [the one party] unilaterally determined the contents 

of the agreement”.  The clear likelihood is that Wessels and Van Zyl realised that 

investors would not agree to these terms if they knew about them.  I say that 

because of their very failure to inform the investors of these contracts and the 

mortgage bonds registered over their properties for about eighteen months.  I have 

already alluded to Mr Van Zyl's explanation for the lack of communication which I 

find unpersuasive. 

[49] Equally unpersuasive in my view is Mr van Zyl’s explanation that he saw no 

conflict of interest because claimant also had a 15% share in the Propcos and 

therefore shared the interests of the other shareholders in these companies.  The 
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first glaring difference is of course that the Propcos did not share the interests of the 

claimant qua counter party to the contracts.  But even from the Propco’s own  

perspective the interests of claimant as a  minority shareholder, on the one hand, 

and the investors, on the other, were not the same. The claimant’s interests in these 

contracts ,as I see it, were at least  threefold, namely :  

(a) To protect City Capital’s investment of R32 million via the purchase price of 

the Div-Vest 15% shareholding which would be compromised if these syndicates 

were to be terminated. 

(b) The bigger is better theory which contemplated the incorporation of the 

properties of all the Propcos into the City Capital syndicate, obviously required the 

properties of the Propcos to be retained by them. 

(c) The funding, amongst others of the management and administration fees 

necessitated the loan agreements. 

[50] The only one of these three interests that comes even close to corresponding 

with those of the investors is (a).  The interest in (b) has nothing to do with the 

investors while (c) is directly in conflict with theirs. The inevitable inference, as I see 

it, despite Mr van Zyl’s protestations  to the contrary, is that, he and  Mr Wessels 

realised all that. I say that because of their failure to notify the investors by way of 

their circulars that loan agreements had been concluded in these terms, or that 

mortgage bonds had been registered, for more than a year. They did so because 

they knew that investors would  not agree with it. This  they knew in turn because 

they realised that the contracts and the concomitant mortgage bond were so clearly 

in conflict with the investors’ interests  that the investors could simply not fail to see  

that. For the same reason Wessels and Van Zyl had failed to call meetings of 
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shareholders as they were obliged to do. All  this is borne out by the evidence of Dr 

Ferreira as what actually happened when the investors eventually found out what the 

directors had done. 

[51] In argument it was pointed out on behalf of claimant that the R12,861,525.46 

loaned to the Propcos pursuant to the loan agreements was used to pay the 

following : 

(a) R2,828,293.30 was paid towards administration and management fees; 

(b) R5,701,475.64 was paid as interest to investors; and 

(c) the remaining R4,331,670.52 represents payments in respect of audit fees, 

refund of deposits, insurance and bank charges, repayment to investors of capital, 

provisional tax and value added tax paid to SARS and the like. 

[52] Even if Van Zyl and Wessels could be criticised for (a), so the argument went, 

the expenses in (b) and (c) had to be paid in any event and since they were not 

covered by the income of the Propcos, the loans could not be avoided.  All this, so 

the argument went, is corroborated by the preamble to the first moneylending 

agreement which specifically recorded the need to cover all the borrowers’ day-to-

day business expenses and costs while the seventh and eighth paragraphs record 

that borrowers have been borrowing money and the lender intends to make further 

loans to those Propcos who wish to borrow such money on a regular basis.  Finally, 

so the argument concluded, the payments of interest and capital to investors could 

hardly be the cause of complaint by the recipients. 

[53] I believe the argument that the expenses in (b) and (c) were to be incurred in 

any event misses the point.  The point is that but for the unilateral decision by 

Wessels and Van Zyl of which the investors were deliberately not told, these 
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syndicates which were running at a loss, would in all probability not have been kept 

alive for so long which means that the liability for the disbursements referred to in (b)  

and (c) would not have been incurred.  As to the payment to the investors 

themselves, the problem is that paying the investors from money borrowed against 

the capital value of the property without their knowledge had lulled them into a false 

sense of security that sufficient income was earned by the Propcos to do so.  In 

withholding the true facts from the investors in this way, Wessels and Van Zyl thus 

ensured the continued existence of the syndicates and thereby deprived the 

investors of the opportunity to terminate them if they should regard that as being in 

their  own  best interest. 

[54] Whether or not it made a difference to the investors that they received interest 

from their own capital is hard to say.  I suppose that would depend on what the 

individual investor did with the money that  he or she received. But the point is that 

this was for the investors to decide.  The fact that Wessels and Van Zyl deliberately 

prevented them from exercising this option was for the very reason that they realised 

that the option would probably be exercised in a way that the two directors did not 

want. That I believe was unconscionable. Reliance on the preamble of the loan 

agreement, I find rather ironic.  After all, as   Wessels and Van Zyl knew, no 

investors was likely to see  and the rather pretentious recordal was therefore, to their 

knowledge, for their eyes only. 

[55] But after all is said and done,  I agree with the argument on behalf of the 

respondents that the most cynical of actions by Wessels and Van Zyl was the 

conclusion of the addendum to the loan agreement in May 2009 and the registration 

of further mortgage bonds over the properties of the Propcos, in direct competition 

with the interests of the investors, pursuant to that agreement thereafter.  As I have 
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indicated earlier by way of introduction, all this happened at a stage when (a) the 

investors had already expressed their serious objection to what Wessels and Van Zyl 

did; (b) shortly before Wessels and Van Zyl were in fact dismissed as directors of the 

Propcos; (c) at a stage when  Wessels and Van Zyl, in the colours of  claimant, 

decided that no further loans would be made; and (d) had in fact started calling up 

loans or at least did so shortly thereafter.   Conversely, these agreements were 

therefore entered into despite the knowledge of Wessels and Van Zyl that the 

investors would never agree to its terms.  The statement in the preamble to the effect 

that further loans would be given (hence the need for further security) was therefore 

to the knowledge of Messrs Wessels and Van Zyl utterly false.  On the contrary, the 

agreement was clearly entered into to enable the claimant to obtain security for 

existing loans which had thus far been unsecured.  This was so blatantly in conflict 

with the interest of the Propcos and their shareholders that no one in his right mind 

could have believe otherwise. These actions do not only  affect the validity of the last 

bonds, as was suggested on behalf of the claimant in argument. They are also 

illustrative of the total disregard by Wessels and Van Zyl of their fiduciary duties as 

directors of the Propcos and their complete lack of consideration for the interests of 

the shareholders they were supposed to represent. I believe that in these 

circumstances , where real consensus was never reached in that one of the parties 

as a fact never agreed to the onerous terms of the purported  contact, it would  be in 

conflict  with public policy and  contra bonos mores to enforce those onerous terms 

against the party who did not agree to those terms. 

[56] Hence I believe that the illegality defence should succeed.  This renders it 

unnecessary to consider any of the other defences raised by the respondents 

against the claimant’s contractual claim, including the defence that those claims 
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have become prescribed. 

ENRICHMENT CLAIM 

[57] Claimant’s claim in the alternative was that if its contractual claim should fail 

on grounds of illegality, it should succeed to recover the money lent to the 

respondents by way of an enrichment claim.  In this regard it relied on the 

enrichment action  known as the condictio ob iniustam causam.  Respondents’ 

answer is however that this claim falls foul of the principle thus formulated by Daniel 

Visser, Unjustified Enrichment, 443: 

“In South African law, as in Roman-Dutch law, this condictio can normally be 

instituted successfully only if the plaintiff can show that his or her involvement was 

free from turpitude, i.e. if he or she did not act dishonourably, as expressed in the 

maxim inherited from Roman and Roman-Dutch law: in pari delicto potior est 

condictio possidentis – in a situation where the parties are equally in the wrong the 

position of the possessor is the stronger.”  [See also Afrisure CC v Watson NO 2009 

(2) SA 127 para 39] 

[58] Since the very basis of my finding against the claimant in dismissing its 

contractual claim was that the contracts it relied upon derived from the dishonourable 

conduct on the part of its directors, it seems to me that the respondents’ answer is a 

good one.  The only way out available to claimant under the circumstances would be 

to rely on the concept of simple justice between man and man as formulated in the 

case of Jajbhai v Cassim 1939 AD 537.  But for reasons I find self-evident I do not 

see this as a case where simple justice between man and man can possibly demand 

deviation from the par delictum rule in favour of the claimant.  In any event, I do not 

think that the claimant has succeeded in establishing that the respondents have 
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been enriched at its expense in an amount that can be quantified on the evidence 

presented in the arbitration. 

[59] As to the matter of costs, the respondents asked for the costs of three counsel 

and for costs on an attorney and client scale. I do notbelieve however that a special 

costs order to that effect is  warranted. 

[60] In the result the following Award is made in favour of the respondents: 

(a) The claimant’s claims are dismissed. 

(b) The claimant is ordered to sign all documents and to take all actions 

necessary to cancel the mortgage bonds registered in its favour over the immovable 

properties of the respondents.   

(c) The claimant is ordered to repay all amounts paid by or on its behalf of any of 

the respondents in order to obtain cancellation of any mortgage bond registered in its 

favour. 

(d) Claimaint is to pay the costs incurred by respondents in the arbitration, 

including the costs of two counsel, the arbitrator , the arbitration venue , and the 

recording of the proceedings. 

DATED at STELLENBOSCH on this 13th day of MARCH 2018. 
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